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JUDGMENT

This proceeding having come on for trial or hearing before the court, the Honorable
‘William L. Edmonds, United States Bankruptcy Judge, presiding, and the issues having
been duly tried or heard and a decision having been rendered,

IT IS ORDERED AND ADJUDGED: that Paul A. Braunger shall recover from Donald
Karrer the sum of $30,224.50. This debt is nondischargeable under 11 U.S.C. §
523(@)(2)(A).
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FOR THE NORTHERN DISTRICT OF IOWA NORTHF S » MISTRIGT Cr 10V

WESTERN DIVISION APR 06]994

IN RE: BARBARA A. EVERLY, CLEFK

DONALD KARRER, Chapter 7

Debtor. Bankruptcy No. X91-02031S

PAUL A. BRAUNGER,

s Nt NP St Nt Nt il Naat? et st st l N sl st

Plaintiff, Adversary No. X92-0047S
vs.

DONALD KARRER,

d/b/a Guidos

d/b/a Normandy Hunt Club,

Defendant.
ORDER RE: DISCHARGEABILITY OF DEBT

Paul A. Braunger (BRAUNGER) seeks determinations that
Donald B. Karrer is indebted to him and that the debt not be
discharged because of Karrer's fraud. This is a core proceeding
under 11 U.S.C. § 523(a)(2)(A). Trial was held on April 14,
1993, in Sioux City. James W. Redmond and Patrick H. Tott

appeared for Braunger. Donald H. Molstad appeared for Karrer.

I.
Findings of Fact
Donald Karrer, the debtor, was in the restaurant business
in Sioux City for 26 years. In 1991, he was involved, through
various business forms, in the operation of two restaurants, a
deli/bakery, and several Dairy Queens. The restaurants, Guidos

and The Normandy Hunt Club, were owned and operated by Herkar,
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Inc., an Iowa corporation. Karrer and Ted Herbold owned the
stock of Herkar in equal shares. Xarrer and Herbold, as
partners, owned the Pioneer Deli and Bakery in Sergeant Bluff,
Iowa. Karrer was involved in various ways in the ownership and
operation of Dairy Queen stores in the Sioux City area. The
evidence was inexact on the nature of his interests. It appears
that he and a man named K. Wayne Johnson owned a corporation
named W.J./D.K., Ltd., a holding company which had granted
franchise rights to nearly all the Dairy Queen stores in the
area. Karrer Enterprises, Inc., the stock of which was owned
equally by Donald Karrer and his wife Judy, was a franchisee
which owned Dairy Queen stores in Sioux City. KXarrer testified
that he and K. Wayne Johnson owned two franchise stores
together, but it is unclear in what business form they were
owned. In the spring of 1990, Karrer Enterprises, Inc. sold one
of its Dairy Queen stores, by installment contract, to Clifford
and Robin Tague. The contract called Tagues to make for a
$25,000.00 downpayment in May, 1990, and to make monthly pay-
ments thereafter. A balloon payment was due in 1997.

Karrer and K. Wayne Johnson had entered into a buy-out
agreement which would give either of them a limited-in-time
option to buy the other's shares of stock in W.J./D.K., Ltd. at
the time of the other's death. The agreement, in Karrer's
opinion, set the buy-out price below the stock's true value.
When K. Wayne Johnson died in 1990, Karrer was eager to take

advantage of the buy-out agreement and to purchase Johnson's



AO 72A
(Rev. 8/82)

shares from his estate. Karrer had already investigated selling
the stock, and he believed that upon purchase of Johnson's
shares, he would make a substantial profit by selling the Dairy
Queen franchises, personalty and realty.

He was pressured, however, by the limited amount of time he
had to exercise the buy-out and because he was having difficulty
in coming up with all of the funds needed to exercise the
option. Karrer needed approximately $34,000.00 more than he
had. He approached Norwest Bank, N.A. in Sioux City, but it
declined to make the loan.

Karrer had done business with Paul Braunger for 20 years.
Braunger was in the wholesale food business. He operated either
as a sole proprietor or corporately as Braunger Institutional
Foods, Inc., but which, if not both, is unclear. His primary
business was to sell processed meat, frozen foods, produce and
canned goods to schools, hospitals and restaurants. Braunger
sold provisions to all the food businesses with which Karrer was
involved.

Sometime in the spring of 1990, Karrer approached Braunger
and asked his help in obtaining the loan from Norwest so that he’
could complete the buy-out from the Johnson estate. Karrer
asked Braunger to attend a meeting with the bank; he wanted
Braunger to speak on his behalf. Braunger, who banked at
Norwest, believed he was being asked to the meeting to act as a
"character reference" for Karrer. Karrer and Braunger met with

the bankers about the first week of June, 1990. One of the
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bankers bluntly told Braunger that Karrer needed $34,000.00 and
that the bank would not lend it unless Braunger also became
obligated to repay the loan. Braunger was taken aback. At the
time Karrer's various operating entities owed Braunger about
$30,000.00. Now he was being asked to risk $34,000.00 more.
Braunger and Karrer stepped outside the meeting room and visited
privately.

Karrer explained to Braunger that he needed the money from
Norwest only for a short time. Karrer had recently sold a Dairy
Queen in the Leeds area of the City, one that he personally
owned, and by July he would have funds necessary to pay off the
$34,000.00 from Norwest. Karrer offered Braunger security, an
assignment of the Karrer Enterprises/Tague contract on another
store. Karrer estimated that the value of the collateral--
either the contract or Karrer's seller's purchase money security
interest in the property sold--was worth at least $90,000.00.

He tried to convince Braunger that there was no risk in helping
him to get the Norwest loan.

Braunger told Karrer he did not feel right "signing a note"
when Karrer was already "into him for $30,000.00." According to
Braunger, Karrer responded: "I never stuck you. I don't intend
to ever stick you. 1I'll tell you what, when this thing comes
through, it's going to be worth three or four hundred thousand.
I can buy it for $100,000.00. All I need is $30,000.00 today

and T can swing the deal and I can have the franchise."
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According to Braunger, Karrer also said, "Paul, sign this
thing, I'm going to get this Dairy Queen franchise, and believe
me that's going to make me well. I'm going to be able to pay
all my indebtedness--I'll pay you right off when we get this all
done." Karrer testified that he meant he would pay off his
personal indebtedness to Braunger, the account balances due on
personally owned Dairy Queens, but that he did not mean debt of
Guidos, The Normandy or the Deli. The court does not find
Karrer's testimonial distinction credible. The court finds that
he meant all debt, including the debt owed Braunger by the
corporate entities.

In his mind, Braunger believed that the assignment of
collateral would secure not only indemnification on the Norwest
guaranty, but also all existing debt owed to Braunger by
Karrer's restaurants and Dairy Queens, regardless of how owned.
Braunger felt that even if he became liable for the Norwest
guaranty, he was better off because he was getting security for
the other debts, so Braunger agreed to guarantee the loan.

A week later, on June 14, 1990, Donald and Judy Karrer went
to Norwest to obtain the loan. They were to meet Braunger
there, but he was late. Braunger called the bank, talked to
Karrer and asked to meet him at a fast food restaurant located
on the first floor of the building where the bank was located.
Braunger and the Karrers met there briefly. Braunger said he
did not know why he was agreeing to the guaranty. Karrer again

assured him he could not get hurt on it. They went upstairs and



met again with the bankers to execute the loan documents.
Braunger signed the guaranty (exhibit 1) and left. He had
formally agreed to guaranty Norwest's $34,000.00 loan to the
Karrers.

When he went back'to work that day, he told Leonard Morgan,
his credit manager, "We just got everything secured. We're in
the driver's seat. I got $86,000.00 worth of property signed
over to us today, and I signed a note for another $30,000.00."

The same day, Karrer personally and for Karrer Enterprises,
executed the assignment to Braunger. On June 19, 1990, Stewart
A. Huff, Karrer's attorney, forwarded the Karrer Enterprises-
Tague installment purchase agreement and its assignment to
Braunger to the Woodbury County Recorder for recording. The
assignment stated that it was given in consideration of Braun-
ger's guaranteeing Norwest's loan of $34,000.00 to Karrers. By
it, Karrer Enterprises, Inc. assigned to Braunger and/or Braun-
ger Institutional Foods, Inc. all of the company's rights to the
Tague contract and its related documents. The assignment was
stated to be "FOR COLLATERAL ON SUCH GUARANTEE ONLY. . . ."
{Exhibits B and 3). If Karrer Enterprises or the Karrers
personally defaulted on the Norwest loan, then, on written
notice to them, the assignment would become absolute. There was
nothing in the assignment which indicated it represented
security for any other claim by Braunger against Karrer Enter-

prises, Donald Karrer, or any entity owed by Karrer.
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After it was recorded, Huff sent a copy of the Tague
contract and the assignment to James Redmond, Braunger's attor-
ney. On July 11, Huff sent a copy of the recorded assignment,
without attachments, to Braunger. Braunger had been told at the
loan closing what the assignment was about. From his testimony,
it is doubtful he read it at that time. He testified that the
first day he may have seen it was the day he released it. He
knew a copy of it was filed at his office. Leonard Morgan,
Braunger's credit manager, did not read the assignment or "get
involved with it."

Before the assignment was executed, because of the growing
debt of Karrer's enterprises to Braunger, all of the businesseé
had been.put on a C.0.D. basis and before the assignment was
executed, Braunger had been considering suing Karrer. Because
he believed he was now secure, Braunger dropped the idea of
suing Karrer and ended the C.0.D. restriction. Braunger
reinstituted his normal billing practice which was to deliver
provisions during one week and collect for those deliveries by
Friday of the following week. The Karrer businesses again began
falling behind on their weekly payments to Braunger.

When Karrer closed on the sale of the Leeds Dairy Queen in
mid-July, he repaid the $34,000.00 loan to Norwest. After paying
off the bank, an excited and happy Karrer purchased an expensive
bottle of champagne and gave it to Braunger as a thank-you gift.

Following some conversations with Karrer, Huff wrote to

Karrer on July 25, 1990, saying that if Karrer had made arrange-
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ments "“to pay off Paul Braunger," they needed to get the assign-
ment released. (Exhibit E). Both Karrer and Hurf began calling
Braunger to get him to release the assignment. Huff wrote
Braunger on August 1, 1990, sending him release forms and asking
for their return. Braunger told Huff he would not release until
he got all his money. Braunger, on at least one occasion,
avoided talking to Karrer when he came to Braunger's office to
get the release signed. Since he could not talk to Braunger,
Karrer met with Leonard Morgan and Mark Boe, Braunger's general
manager. According to Boe and Morgan, Karrer assured them that
upon the sale of Karrer's Dairy Queen interest, Braunger would
get paid all of his money. Xarrer admits having the conversa-
tion but again says that he made clear that he was talking about
his personal debts to Braunger on the Dairy Queen accounts.

In the spring of 1991, Karrer's need for the release of the
assignment was becoming more pressing. He had sold personally,
and corporately, all of the Dairy Queen properties, including
franchise rights, realty and personalty, to the widow of K.
Wayne Johnson. The closing date on the sale was approaching.
Included in the sale was Karrer Enterprises' rights in the Tague
contract; Huff felt that Karrer's failure to get Braunger's
release of the assignment would impede, if not prevent, the
closing.

Braunger claims that in conversations with Karrer prior to
the closing, Karrer promised that when the deal closed, Braunger

would get all of his money. According to Braunger, Karrer said,



"I've never beat you out of a dime. 1I've promised you all
along, I'm going to pay you every dime I owe you. This thing is
going to get settled. I'm going to get good money out of this
thing." Braunger said Karrer promised to pay him the day the
Dairy Queen sale closed. Karrer admits that he told Braunger
that he would be paid all of the money owed to him, even if
Karrer had to take it out of his personal share of the sale's
proceeds.

Braunger signed the release on May 15, 1991, he says, based
on Karrer's promise of full payment. The closing of the Dairy
Queen sale took place on or about June 17, 1991. According to
the closing statement, the gross purchase price for the assets
was $648,837.05. Credits against the price included sellers'
loan repayments, repayment of a debt to K. Wayne Johnson's
estate, and the buyer's down payment. The sellers, W.J./D.K.,
Ltd. and Karrer Enterprises, Inc., were to receive $340,813.29
from the buyer at closing. Huff already held the down payment
of $34,125.00. Thus, as a result of the sale, there was
$374,938.29 in Huff's trust account for distribution. Various
obligations were paid from this amount. These obligations
included a payment in the amount of $6,653.88 for Dairy Queen
debts to Braunger and a $74,080.30 payment to First Interstate
Bank. The latter payment was for two debts not owed to First
Interstate by the sellers. Herkar owed the bank approximately
$33,000.00, and Donald Karrer owed the bank $40,000.00 for money

borrowed by him to keep the Normandy restaurant going. The
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$40,000.00 was secured by Karrer's house. To secure the debt,
Judy Karrer had signed the mortgage, but she had not signed the
note. First Interstate Bank sent a representative to the
closing to collect these two loans in full. Karrer says he was
surprised that the bank demanded payment of the $33,000.00 loan
at that time. He was not surprised by the demand that the short
term $40,000.00 loan be repaid.

Donald and Judy Karrer received approximately $189,142.24
in cash at the closing. There is no evidence as to how this
money was transferred to them personally from the selling
corporations. Donald Karrer contends that half of the closing
money belonged to his wife because of her ownership interests.
Because of the lack of evidence, it is unclear to the court
whether this is so. There was not sufficient evidence to show
which entities or persons owned which of the items of property
that were sold. It is doubtful that the sale proceeds boiled
down to a 50-50 split between Karrer and his spouse. Nonethe-
less, the couple at some point treated the proceeds as half
owned by each. However, the couple maintains that since Judy
was not liable to First Interstate Bank, an accurate calculation
of her ownership in the net proceeds of sale would be made by
adding $189,142.24 and $74,080.30 and dividing by two and then
by subtracting $74,080.30 from Donald's share. This would
result in a division of the seller's cash at closing of

$131,611.27 for Judy and $57,530.97 for Donald.

10



When Braunger received his check of roughly $6,600.00 for
the Dairy Queen debt, he was very upset. Leonard Morgan called
Karrer about not being paid in full for all debts to Braunger.
Karrer told Morgan he had some trouble with the bank at closing
and that they were working on it. Karrer told him he would get

it taken care of.

Braunger also called Karrer. He wanted to know where the
rest of the money was. Karrer told Braunger that the bank had
showed up at the closing and demanded its loans be paid off. He
said Huff was going to get it straightened out. He told Braun-
ger to "sit tight," that he would get it taken care of in a week
or soO.

Braunger called Karrer a couple weeks later. Karrer told
him that Huff had not yet resolved the matter with the bank.
Karrer also told Braunger that the Normandy was not doing well
and that he did not have a lot of money left from the closing.
Karrer explained that half of the money belonged to his wife.

Braunger kept contacting Karrer about payment. At the
last, Karrer told Braunger that the money from the closing was
gone. About that time, the Normandy closed. Braunger thinks
the last conversation took place in November, 1991. Karrer
filed personal bankruptcy on November 8, 1991.

In September, 1991, Judy Karrer opened an account in her
name only at Firstar Bank in Sioux City. Her opening deposit

was between $80,000.00 and $85,000.00.

11
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After the closing, but before bankruptcy, Karrer paid off a
$10,000.00 balance on a loan used to build a swimming pool at
his home the year before. Judy Karrer bought a car; Donald
Karrer bought a used Cadillac in his and Judy's names but for
his use. Prior to filing bankruptcy, the couple went on a one-
week driving vacation. Karrer paid off a $34,000.00 loan he had
taken out for which his mother's home was mortgaged as
collateral. It is unclear when this debt was paid. Karrer also
used sale proceeds to pay business-related taxes and to keep the
restaurants operating.

Karrer paid nothing to Braunger to take care of the delin-
quent debts from the Normandy, Guidos or the Pioneer Deli/
Bakery. Karrer said he never promised to pay those debts out of
the closing proceeds. He said he had told Braunger only that he
would not let him get stuck on those debts, even if he had to
take it out of his proceeds. His wife, he said, refused to let
any of her money be used. She had given him substantial funds,
he said, to keep the Normandy going. But finally, Karrer
claimed, she said, "No more." Xarrer said he ran out of his
money trying to keep the Normandy in operation. When his
business partner, Ted Herbold, refused to inject any more
operating capital into Herkar, Karrer made the decision to close
the Normandy and to file personal bankruptcy.

At the time of filing, all of Karrer's personal obligations
to Braunger arising out of Dairy Queen purchases had been paid.

There were 15 unpaid invoices from the Normandy to Braungers

12
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arising from purchases dating from October 3, 1989 through
November 22, 1989. All arose before the existence of the
guaranty or the assignment. They total $6,041.84.

There are two unpaid invoices which were for sales to the
Normandy on August 15, 1990. These total $2,365.88. The
Normandy failed to pay for purchases made March 21, 1991, in the
amount of $1,192.12; for purchases made March 26, 1991, in the
amount of $431.64; and for purchases made May 3, 1991, in the
amount of $971.95.

Six checks given by Herkar, Inc. for purchases for the
Normandy were returned dishonored: (1) check no. 2316 dated
November 23, 1990, in the amount of $3,011.67; (2) check no.
2815 dated February 15, 1991, in the amount of $2,879.25; (3)
check no. 3035 dated April 12, 1991, in the amount of $2,151.24;
(4) check no. 3199 dated May 31, 1991, in the amount of
$1,697.58; (5) check no. 3233 dated June 14, 1991, in the amount
of $500.00; and (6) check no. 3234 dated June 14, 1991, in the
amount of $500.00.

With regard to the dishonored checks, the court cannot
determing the dates of the purchases for which they were used to
pay. It may be that they are bad checks used to pay old debt,
although it is more likely they were used to pay for purchases
made near in time to the date of the check. But in view of
testimony that the Normandy regularly fell behind in its pay-
ments, it cannot be found that each check was given for pur-

chases made within the preceding week.
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At the time Karrer filed his chapter 7 case, Braunger was
owed $30,224.50. This figure comprises $21,743.27 in unpaid
purchases by the Normandy; $1,798.88 in unpaid purchases by
Guidos; and $6,682.35 in unpaid purchases by the Pioneer
Deli/Bakery. Braunger also claims interest on all accounts

totaling $2,969.85.

II.
Bankruptcy Code § 523(a) (2) (A) provides that a chapter 7
discharge does not discharge a debt:
for money, property, services, or an extension,
renewal, or refinancing of credit, to the extent
obtained by--
(A) false pretenses, a false representation, or
actual fraud, other than a statement respecting the
debtor's or an insider's financial condition.
11 U.S.C. § 523(a)(2)(A). To hold a debt nondischargeable, a
plaintiff must prove that the debt falls within an exception to
discharge by a preponderance of the evidence. Grogan v. Garner,
498 U.S. 279, 111 s.Ct. 654, 657-58 (1991).

False pretenses or false representations involve a false

statement of present or past fact. Webster City Production

Credit Ass'n v. Simpson (In re Simpson), 29 B.R. 202, 208-09

(Bankr. N.D. Iowa 1983). To prove actual fraud, a creditor must

show:

1. That the debtor made the representations;

2. That at the time made, the debtor knew the
representations to be false;

‘3. That the representations were made with the
intention and purpose of deceiving the creditor;

4. That the creditor relied on such representations;

14
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and
5. That the creditor sustained the alleged loss and

damage as the proximate result of the
representations having been made.

29 B.R. at 209; Thul v. Ophaug (In re Ophaug), 827 F.24d

1d.,
340, 342, n.1 (8th Cir. 1987). A promise to perform a future
act ies an actionable representation only when made with existing

real intention not to perform. Grefe v. Ross, 231 N.W.2d 863,

867 (Iowa 1975); Hagarty v. Dysart-Geneseo Comm. School

District, 282 N.W.2d4 92, 95 (Iowa 1979).

To find debt nondischargeable under § 523(a) (2) (A), a
creditor need not prove that reliance on the debtor's fraudulent
misrepresentation was reasonable. Ophauqg, 827 F.2d at 343.
However, "reasonableness is circumstantial evidence of actual

reliance; that is, dischargeability shall not be denied where a

creditor's claimed 'reliance' . . . would be go unreasonable as
not to be actual reliance at all." Northern Trust Co. v. Garman

(In re Garman), 643 F.2d 1252, 1256 (7th Ccir. 1980), cert.

denied 450 U.S. 910 (1981).

IIT.

Braunger makes two arquments that he is entitled to a non-
dischargeable judgment against Karrer. First, he contends that
Karrer fraudulently induced him to release the assignment by
misrepresenting his intention to pay Braunger out of the
proceeds of the Dairy Queen closing. Second, Braunger asserts
that Karrer, by the same misrepresentation, obtained extensions
of time in which to pay his debts to Braunger. The court

15
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concludes that the former theory has no merit, but that on the
latter, Karrer's debt to Braunger should be nondischargeable.

Braunger's theory that his release of the assignment was
fraudulently obtained is without merit because Braunger gave up
nothing to which he was entitled in releasing the assignment.
Nothing in the Assignment stated that it secured anything other
than the Guaranty. There is no credible evidence that Karrer
made any representation that it did. When Karrer paid off the
bank loan, Braunger was no longer contingently liable on the
Guaranty, and Karrers and Karrer Enterprises were entitled to
its release. At the time of the release, any new promise made
by Karrer that he would pay Braunger out of the Dairy Queeh
proceeds would be, by itself, unenforceable as being without
consideration.

But Karrer had already made that promise. He had made it
at the time Braunger agreed to guarantee Karrers' note to Nor-
west. A week before the signing, Karrer induced Braunger to
guarantee the note by promising him that he would pay all the
debts. The court does not find credible Karrer's testimony that
he meant only the debts represented by the Dairy Queen accounts.
Karrer's personal promise to pay the accounts which his various
business entities owed to Braunger was supported by new con-
sideration--Braunger's guaranty--and therefore proof of it is
not prevented by the statute of frauds. Iowa Code § 622.32(2),

Maresh Sheet Metal Works v. N.R.G., Ltd., 304 N.w.2d 436, 439

(Iowa 1981).

16
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Not only had Karrer promised to pay the debts owed to
Braunger by the various entities, but he promised to do so when
the sale of his Dairy Queen interests closed. This took place
in June 1991. As part of the transaction, Braunger was paid in
full on the accounts owed by the Dairy Queens; this was part of
the bulk sale transaction. But when he did not receive payment
on the other accounts, Morgan, Braunger's credit manager,
complained. Despite the fact that Karrer had personally
received at least nearly $60,000.00 from the closing, he gave as
an excuse that a bank had caused some trouble at the closing.

He said, however, that he would get it taken care of. Karrer,
at about the same time, gave Braunger the same excuse, and told
Braunger that he would get it taken care of in a week or so.
Approximately a couple weeks later, Karrer told Braunger that
his lawyer still had not resolved the matter. All the while
these excuses were being made, Karrer was spending his share of
the sales proceeds on a car, a vacation, his debt on a pool at
his home, on a debt of his for which his mother had mortgaged
her home, and his businesses.

Such conduct is evidence that although he was continuing to
promise Braunger full payment, he did not intend to pay Braunger
out of the proceeds. His representations to Braunger regarding
payment were material, and they were knowingly false, at least
as early as the date of closing in mid-June 1991.

Braunger relied on Karrer's promise of payment in full. He

“sat tight," forgoing any effort to collect the now-personal
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obligation by legai means. By the time Karrer told him he could
not pay him, Karrer's share of the closing proceeds had been
spent; Braunger had lost his opportunity to obtain judgment and
levy. From the evidence, the court infers that Karrer intended
to deceive Braunger to obtain his inaction.

It remains only for the court to determine whether Karrer
obtained anything by fraud. The Code requires that for the
court to deny discharge of the debt, the debtor must have
obtained "money, property, services, or an extension, renewal,
or refinancing of credit." 11 U.S.C. § 523(a)(2)(A). There is
disagreement over whether forbearance fits within any of the
foregoing categories. I conclude that forbearance in collection

can constitute a renewal of credit. F.D.I.C. v. Cerar (In re

Cerar), 84 B.R. 524, 529 (Bankr. C.D. Ill. 1988) aff'd 97 B.R.

447 (C.D. Ill. 1989); Nisswa State Bank v. Eberle (In re
Eberle), 61 B.R. 638, 645 (Bankr. D. Minn. 1985); Takeuchi Mfqg.

(U.S.), Ltd. v. Fields (In re Fields), 44 B.R. 322, 329 (Bankr.

S.D. Fla. 1984); First Bank (N.A.) v. Eaton (In re Eaton), 41

B.R. 800, 802 (Bankr. E.D. Wis. 1984). Contra, Drinker Biddle &

Reath v. Bacher (In re Bacher), 47 B.R. 825, 829 (Bankr. E.D.

Pa. 1985); Ballard v. Grubbs (In re Grubbs), 9 B.R. 499, 501
(M.D. Ga. 1981). Braunger was entitled to immediate payment,

but he agreed to await the outcome of future events--he first
agreed to wait until the closing and then tacitly agreed to wait
until Karrer resolved his problem with the bank. His forbear-

ance amounted to a renewal of credit. The decision in Detling

18



v. Detling (In re Detling), 28 B.R. 469, 474 (Bankr. N.D. Towa
1983), is not to the contrary. There, the court concluded that

a spouse's agreement to enter into a particular property settle-
ment, although perhaps induced by a false financial affidavit,
was not an extension or renewal of credit, even though she may
have forgone an equitable remedy. Id. at 474.

At the time Karrer fraudulently caused Braunger to delay
collection (June 1991), Karrer owed Braunger $21,743.27 for
sales to the Normandy Hunt Club. It is reasonable to infer that
by November 1991, when Karrer told Braunger he could not pay the
accounts, he owed Braunger $1,798.88 for sales to Guidos and
$6,682.35 for a total of $30,224.50. Braunger is entitled to
recover this sum. The proof of interest was insufficient to

permit calculation by the court.

ORDER
IT IS ORDERED that Paul A. Braunger shall recover from
Donald Karrer the sum of $30,224.50. This debt is non-
dischargeable under 11 U.S.C. § 523(a)(2) (A). Costs are taxed
to the defendant. Judgment shall enter accordingly.

SO ORDERED ON THIS (6fﬁ‘ DAY OF APRIL, 1994.

(I D ———

William L. Edmonds, Chief Bankruptcy Judge

I certify that on QC é-évéimailed a copy of this order
and a judgment by U. S. mail to: Donald H. Molstad, James
Redmond and U. S. Trustee éé/
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF IOWA

IN RE: )} Bankruptcy No. X-91-02031-S
)
DONALD KARRER, )
) Adversary No. X92-0047S
Debtor, )
)
PAUL A. BRAUNGER )
) 28 U.S.C. §1924
Plaintiffr, ) AFFIDAVIT
)
DONALD KARRER, d/b/a Guidos, )
also d/b/a Normandy Hunt Club, )
)
Defendant. )
STATE OF IOWA )
SS.

COUNTY OF WOODBURY )

COMES NOW Ryan K. Crayne, attorney for Plaintiff, and submits
the following affidavit of attorneys fees pursuant to 28 U.S.C.
§1924. The affiant hereby states that he has knowledge of the
facts, that such bill of costs is correct and has been necessarily
incurred in the case and that the services for which fees have been
charged were actually and necessarily performed.

Further affiant sayeth not.

EIDSMOE, HEIDMAN, REDMOND, FREDREGILL,
PATTERSON & SCHATZ

BY: a'qw V c‘\/ﬂﬂu
RYAN K. CRAYNE, W00014148
701 Pierce Street, Suite 200
P.O. Box 3086
Sioux City, Iowa 51102
(712) 255-8838
ATTORNEYS FOR PLAINTIFF

1 LLLW U° \/jiS;;L\
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SUBSCRIBED AND SWORN to before me on this o / day of April,

1994.

Copy To:

Donald Molstad
Attorney for Debtor

224 Davidson Building
Sioux City, Iowa 51101

o
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NOTARY PUBLIC IN AND FOR
SAID COUNTY AND STATE




EmsmoEg, HEID.

ROBERT R. EIDSMOE

MARVIN F. HEIDMAN

JAMES W. REDMOND  *

ALAN E. FREDREGILL, P.C. *
CHARLES T. PATTERSON  * t
KENNETH C. SCHATZ,P.C. * t
THOMAS M. PLAZA *
DANIEL D. DYKSTRA

LANCE D. EHMCKE

MARGARET M. PRAHL ¢
JOHN D. ACKERMAN

GREGG E. WILLIAMS
JUDITH A. HIGGS

N, REDMOND, FREDREGILL, PATT. 30N & SCHATZ

ATTORNEYS AT LAW

Y
BARKRIPTOY 1y, -

SORTHERN DITRICT AF 7o

AR 29 15%

701 PIERCE STREET, SUITE 200
P.O. BOX 3086

SIOUX CITY, IOWA 51102

Telephone: (712) 255-8838
Fax: (712) 258-6714

JOHN C. GRAY : RN I R R )
DANIEL B. SHUCK *
RITA C. GRIMM *

PATRICK H. TOTT
BRUCE A. MOOTHART ¥
RYAN K. CRAYNE *t

MELISSA M. HEIDMAN April 27, 1994

Retired
JOHN W. GLEYSTEEN

* Also Licensed in Nebraska
| Also Livensed it Soulh Dakota

Clerk of Bankruptcy Court
800 The Center

425 Second St., S.E.

P.O. Box 74890

Cedar Rapids, IA 52407

RE: Bankruptcy of Donald Karrer
Bankruptcy No. X-91-02031S
Adversary No. X-92-0047S
Our File No.: BX-3111

Dear Clerk:

Enclosed please find an amended Bill of Costs for the Donald
Karrer bankruptcy. A copy of this amended bill of costs has been
mailed to the judgment debtor through his attorney, Donald Molstad.

Also, enclosed please find a 28 U.S.C. §1924 Affidavit which
we ask that you file in the above captioned matter, returning a
file stamped copy to me in the enclosed envelope.

Thank you.
Very truly yours,
mpw V‘C%7w<
RYAN K. CRAYNE
For the Firm
JWR:th
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Copy to Donald Molstad, James Redmond and U.S. Trustee this May 5,

RECEVED

B 263 APR 18 1344

United States Bankeuptey Court
NORTHERN District of __ IOWA, WESTERN DIVISION g
RERLPOT Lpee™
TR O AR
In re Bankruptcy Case No.
Arm 29 1864
Donald Karrer Debtor X91-020318
Paul A. Braunger Plaintiff Cena

Adversary Proceeding No.
Donald Karrer, d/b/a Guidos, Defendant X92-00478

d/b/a Normandy Hunt Club
BILL OF COSTS

Notice is given that the following Bill of Costs will be presented to the bankruptcy clerk at the following place and time:

Address Room
800 The Center, 425 Second St. SE 800

P. 0. Box 74890
Cedar Rapids, IA 52407

Date and Time
S-S -a . DO

. ) . 4-6-94 . Donald Karrcr
Judgment was entered in the above entitled action on against
{date) (date)

The clerk of the bankruptcy court is requested to tax the following as costs:

Fees Of TNE ClETK . ..ot et e e e 120.00

Fees for service of summons and complaint ................... ... i

Fees of the court reporter for any and all part of the transcript necessarily obtained for use in
the case

&5

&5

294.40

Fees and disbursements for printing .................iuiuiiri e
Fees for witnesses (itemized OR IeVerse). .. .......ouvneinener et e

$

$

$

Fees for exemplifications and copies of papers necessarily obtained for use in this case ........ $
Docket feesunder 28 U.S.C. § 1923 ... .. it e $
Costs incident to taking of depositions . ............oviiiiiii e $
$

¥

$

$

$

Costs as shown on Mandate of appellate COUrt ..............ovieirreerereeeennnnnnns
Other costs [Please itemnize)

TOTAL 414.40

Paul A. Braunger DECLARATION

I, attorney for declare under penalties of perjury that the

(name of party)
foregoing costs are correct and were necessarily incurred in this action, that the services for which fees have been charged were
actually and necessarily performed, and that a copy of this Bill of Costs was mailed this day with postage fully prepaid to:

Name and Address of Judgment Debtor
Donald Molstad

505 6th Street, #224
Sioux City, IA 51101

L
QAprid 121594 R
b Date L Signhiture of Attorney # YO D3O YS 3 E)
COSTS ARE TAXED IN THE FOLLOWING AMOUNT AND INCLUD IN THE JUDGMENT: $ 4! ‘7" 4 o

Clerk of the Ban

s ;:5" ~ 41(
Dateé/ /'f} ~ DeprGlerk RECORDED: VOl III
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UNITED STATES BANKRUPTCY COURT N DISTRICT OF ICWA
NORTHERN DISTRICT OF IOWA APR 0g 1999

WESTERN DIVISION
GEQRGED, pREiLmE 2

BANKRUPTCY NO. X91-02031S
ADVERSARY NO. X92-0047S

PAUL A. BRAUNGER, d/b/a
P.A. Braunger Food Service,

Plaintiff,
FULL SATISFACTION
OF JUDGMENT

vs.

DONALD KARRER, d/b/a
Guido’s and Normandy Hunt Club,

Defendant.

COMES NOW the Plaintiff, Paul A. Braunger d/b/a P.A. Braunger Food Service,
by and through its counsel, pursuant to the Iowa Rules of Civil Procedure, and hereby
states that he has received payment from the Defendant, Donald Karrer, in full
satisfaction of the judgment entered by the Honorable William L. Edmonds, United
States Bankruptcy Judge, on April 6, 1994.

Dated this ﬁ‘é« day of _ﬂ/'adxf/ /‘7{7

D HEIDMAN, REDMOND, FREDREGILL,
PATTERSON, PLLAZA & DYKSTRA, 1.1.P.

BY: yﬂ/yu’(l l/‘ /@/M///é,/ SUK
SJAMES W. REDMOND WO00004535
701 Pierce Street, Ste. 200

P.O. Box 3086
Sioux City, Iowa 51102
Phone: (712) 255-8838
Fax: (712) 258-6714
ATTORNEY FOR PLAINTIFF -
I?eca rded* Uo! ot
a/(
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Copy to:

Donald Molstad

505 6th Street, Suite 224
Sioux City, JTowa 51101
Fax: (712) 255-4642

Ty
Kortor-

CERTIFICATE OF SERVICE
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